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CONSTI TUTI ONAL FOUNDATI ON

A U S Constitution, Article |, Section 8, Cause 1
- The power to tax and spend.

B. U S. Constitution, Article |, Sectio

n 8 Cl ause 16
- Oganizing and training the mlitia.

C. U S. Constitution, Article |, Section 9, C ause 7
- No noney spent except as a consequence of a
| awf ul appropriation.

STATUTORY FOUNDATI ON

A 31 U.S.C. 88 1511 - 1519 (require apportionmnent
and adm ni strative subdi vi si ons of
appropriations).

B. 31 U.S.C. 8 1341 (prohibits obligations or
expendi tures in excess of appropriations and
contracting in advance of an appropriation).

C. 31 U.S.C. 8§ 1342 (prohibits governnent enpl oyees
from accepting voluntary services).

D. 31 U S.C. 8 1344 (prohibits the unofficial use of
passenger carriers).
REGULATORY FOUNDATI ON

A Nat i onal Guard Panphl et 37-1, Financi al
Managenent .

B. Arny Regul ation 37-1, Arny Accounting and Fund
Control (30 Apr. 1991).

C. Air Force Regul ation 177-16.
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V. APPORTIONMENT. 31 U.S.C. 8§ 1512 - 1513.

A

Definition - An apportionnment is a distribution by
the O fice of Managenent and Budget (OVB) of
amounts avail able in an appropriation into anounts
avail able for specified time periods, activities,
proj ects, objects, or conbinations thereof. QOB
Cr. A-34, para. 21.1.1.

-- An officer or enployee of the United States may
not nmake or authorize an expenditure or obligation
t hat exceeds an apportionment. 31 U S.C. §
1517(a) (1).

Pur pose of Apportionnment.

1. Funds are apportioned to prevent obligation
at a rate that would require a deficiency or
a suppl enental appropriation. As a general
rul e, an agency may not request an
apportionnment that will indicate a need for
such appropriations. 31 U S.C. § 1515.

2. Apportionnent at a rate that would require a
defi ciency or supplenental appropriations
permtted by 31 U . S.C. § 1515 for:

a. Mlitary and civilian pay increases;

b. Laws enacted after budget subm ssion
whi ch require additional expenditures;
or

C. Emergencies involving life or property.

3. An agency al so viol ates the apportionnent

statutes if a drastic curtail ment of agency
activity is necessary to enable it to
conplete the fiscal year w thout exhausting
its appropriation. To Honorable John D.

Di ngel |, 64 Conp. Gen. 728 (1985);To the
Post mast er CGeneral, 36 Conp. Gen. 699 (1957).
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V.
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ADM NI STRATI VE DI VI SI ON OF APPORTI ONMENTS
31 U.S.C. § 1514.

A

Adm nistrative Fiscal Controls. The head of each
executive agency is required to establish a system
of adm nistrative controls that will (1) restrict
obligations or expenditures to the anpunt of
apportionnments and (2) enable the agency to fix
responsibility for exceeding an apportionnent.

The pertinent regul ations are:

1. I nstructi ons on Budget Execution, OVB
Circular A-34, para. 31.5. This circular
applies to all agencies and requires OVB
approval of fund control systens.

2. Adm ni strative Control of Appropriations, DoD
Directive 7200.1. See al so DoD Accounti ng
Manual 7220.9-M Part 11, Chapters 21-28.

3. Arny Accounting and Fund Control, AR 37-1;
NAVCOMPT 7300. 101; MCO P4200. 15, MCO P7300. 8;
AFR 177-16, Section C.

Subdi vi si ons of Funds under AR 37-1. AR 37-1,

d ossary, Section Il. See AFR 177-16, para. 20.

1. Al | ocati ons and All ot nents. In DoD, these
terns denote a formal subdivision of funds
bel ow an apportionnment. |In the Arny, these

formal subdivisions are transnmtted on a
computer generated form (DA 1323) called a
Fundi ng Aut hori zati on Docunent

2. Al'l owance. This is a distribution of funds
that is not considered to be a fornal
subdi vi sion under 31 U S.C. § 1514. It does
not create Antideficiency Act restrictions.
It may al so be transmitted on a conputer
generated form
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An officer or enployee nay not nmake or

aut horize an obli1gation or expenditure that
exceeds a fornmal subdivision established by
regul ati ons prescribed under 31 U . S.C. §
1514, e.g., Arny - AR 37-1. See 31 U.S.C. §
1517(a) (2).

Viol ations nust be reported. See § VIII,
bel ow, for reporting requirenents.

VI. APPROPRI ATI ON AND FUND CONTROLS

A Further Limtations on Expenditures or
oligations. 31 U S.C. § 1341.

1.

An officer or enployee nay not nmake or

aut hori ze an obli1gation or expenditure
exceedi ng an anount available in an
appropriation or fund. 31 U S.C. §
1341(a)(1)(A). The Honorable denn English,
House of Representatives B-223857, February

27, 1987 (unpub.).

a. The scope of this statute is broader
than that of the apportionnment statutes.
It includes appropriations not subject
to apportionnent, e.g., expired
appropri ations.

b. The GAO has opined that this statute
prohibits not only obligations in excess
of appropriated anmounts, but al so
obligations that violate statutory
restrictions or other limtations on
obligations or spending.

Reconsi deration of B-214172 64 Conp.
Gen. 282 (1985); Custons Service Paynent
of Overtine Pay in Excess of Limt In
Appropriation Act, 60 Conp. Cen. 440
(1981).
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An officer or enployee may not involve the
governnent in a contract or obligation for
paynment of noney before an appropriation is
made unl ess authorized by law 31 U S.C. 8§
1341(a)(1)(B); Propriety of Continuing
Paynments Under Licensing Agreenent 66 Conp.
Gen. 556 (1987) (20 year agreenent viol ated
this provision because the agency had only a
one-year appropriation);To the Secretary of
the Air Force 42 Conp. Gen. 272 (1962).

An officer or enployee nmay not nmake or

aut hori ze an expenditure or obligation or

i nvol ve the government in a contract for the
paynent of noney required by |law to be
sequestered 31 U S.C. § 1341(a)(1)(C and

(D).

A contracting officer may obligate in excess
of, or contract in advance of, an
appropriationif authorized by | aw

a. Statutory authority nust specifically
aut hori ze entering into a contract prior
to, or in excess of, an appropriation.
The Arny Corps of Engineers Conti nuing
Contracts, 56 Conp. Gen. 437 (1977);To
the Secretary of the Air Force 42 Conp.
Gen. 272 (1962).

(1) Exanple: 41 U S.C. 8 11 permts DoD
and the Coast CGuard to contract for
cl ot hi ng, subsi stence, forage,
fuel, quarters, transportation or
nmedi cal and hospital supplies for
the current fiscal year, even in
t he absence of an appropriation.
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(2) Exanple: 41 U S.C. § l1lla permts
the Secretary of the Arny to
contract for fuel for one year and
pay for it with either current FY
funds or the ensuing year's funds.

b. Caveat: General authority to enter into
nmul tiyear contracts (10 U S.C. 8§
2301(a)(2)) is not an exception, but
specific authority granted by 10 U S. C
8§ 2306(g) and (h) is an exception. See
DFARS 217.103-70 and 104-70;DLA
Mul ti year Contract for Storage and
Rot at1 on of Sul fadi azine Silver Cream
67 Conp. Gen. 190 (1988) (DLA Iacked
authority to execute nultiyear
contract).

Contracts conditioned upon the availability
of funds. To the Secretary of the Interior
39 Conp. Gen. 340 (1959); To the Postnaster
General, 21 Conp. Gen. 864 (1942); FAR
32.703-2.

a. Contracting actionsmay be initiated
prior to an appropriation if the
solicitation and contract includes the
clagse at FAR 52.232-18, Availability of
Funds.

b. Requi renments and indefinite quantity
contracts funded by annual
appropriations nmayextend into the next
fiscal year if any specified m ninuns
are certain to be ordered in the initial
fiscal year, and the contract includes
t he cl ause at FAR 52.232-19,
Avai l ability of Funds for the Next
Fi scal Year.
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C. The governnment may not accept supplies
or services under these contracts unti
the contracting officer has given notice
that funds are avail abl e.

Sone specific Antideficiency Act issues.

a. A viol ation of theBona Fi de Needs
statute, 31 U.S.C. § 1502, may result in
a violation of 31 U S.C. § 1341.

b. A violation of the Purpose Statute, 31
US C 8§ 1301(a), may also result in a
violation of 88 1341 or 1517. To the
Honorabl e Bill Al exander, U.S. House of
Representatives 63 Conp. Gen. 422
(1984). oligation of funds for an
i nproper purpose does not create an
antideficiency violation if:

(1) Proper funds were available at the
time of the erroneous obligation;

(2) Proper funds were continuously
aval | abl e after the erroneous
obligation was incurred; and

(3) Proper funds were avail abl e when
t he erroneous obligation was
di scovered and corrected. See AR
37-1, para. 7-9.

C. Contracts providing for indetermnate
liability have been found to violate 31
US C 8§ 1341. See Johns-Manville Corp.
V. United States 12 d. C. 1 (1987);
Assunption by Governnent of Contractor
Liability to Third Persons 62 Conp.

Gen. 361 (1983); Rei nbursenent of the
State of New York Under Support
Contract, B-202518, January 8, 1982
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(unpub.). There are, however, statutory
exceptions to this general rule. See,
e.g., 10 U.S.C. § 2354 (research/

evel opment contracts may contain

i ndemmi ty provisions for unusually
hazardous risks); 50 U.S.C. §

1431( Presi dent may exenpt certain
defense-rel ated agreenents from
Anti deficiency Act).

d. Court judgnents or awards by boards of
contract appeal s may cause an agency to
exceed an avail abl e appropriation or
formal subdivision. Bureau of Land
Managenent, 63 Conp. Gen. 308 (1984);
AvailabiTity of Funds For Paynent of
| ntervenor Attorney Fees 62 Conp. Gen.
693 (1983).

e. The obligation or expenditure of O&M
funds for construction in excess of
$300,000 is a violation of 31 U S.C. 8§
1517. DoD Accounting Manual 7220.9-M
Chagter 21, para. E.4e; AR 37-1, para.
7-6Db.

f. There is no violation where an
obligation or expenditure is required by
| aw. Departnent of Education 65 Conp.
Gen. 4 (1985) (paynents required on
student | oan guarant ees).

g. | s an unaut hori zed comm tnent an
Anti deficiency Act violation? NO!!

B. Limtation on Voluntary Services. 31 U S.C. 8§
1342.

1. An officer or enployee may not accept
voluntary services or enploy persona
servi ces exceeding that authorized by |aw,
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except for energencies involving the safety
0 uman life or the protection of property.
The Honorable d enn English, House of
Representatives B-223857, February 27, 1987
(unpub.).

a. Vol untary services are services rendered
wi thout a prior contract for
conpensati on or an advance agreenent
that services will be gratuitous.

Arny's Authority to Accept Services From
the Anerican Association of Retired

Per sons/ Nati onal Retired Teachers

Associ ation B-204326, July 26, 1982
(unpub.).

b. Acceptance of voluntary services does
not create an obligation. Richard C
Hagan v. United States 229 . d. 423,
671 F.2d 1302 (1982); T. Head & Co.,
Inc., B-238112, July 30, 1990 (unpub.);

Nat haniel C. Elie 65 Conp. Gen. 21
(1985).

Exanpl es of voluntary services authorized by
I aw.

a. 10 U.S.C. 8 2602 (President nay accept
assi stance from Red Cross).

b. 5 US C 8§ 3111 (student intern
programns) .

C. 10 U.S.C. 8§ 4541 (Arny Reserve officer
services for training).

d. 10 U.S.C. 8 1588 (mlitary departments
may accept voluntary services to assi st
museuns, natural resources prograns, or
famly support activities).

THE ANTI DEFI Cl ENCY ACT
-9- SECTI ON




OFFI CE OF THE ARMY GENERAL COUNSEL
FI SCAL LAW COURSE

THE ANTI DEFI Cl ENCY ACT

e. 33 U.S.C. 8 569c (Corps of Engineers may
accept voluntary services on civil works
proj ects).

3. Application of the energency exception. This
exception is limted to situations where
i medi at e danger exists. Voluntary Services
10 Conmp. Gen. 248 (1930) (exception not
applied); Voluntary Services in Energencies
2 Conmp. Gen. 799 (1923) (exception applied).
Thi s exception does not include "ongol ng,
regul ar functions of governnent the
suspensi on of which would not immnently
threaten the safety of human life or the
protection of property.” 31 U S.C § 1342.

C. G atui tous Services D stinguished.

1. Acceptance of free services does not violate
the Antideficiency Act if the services are
rendered pursuant to a formal agreenent
wai ving entitlenent to conpensation. Arny's
Aut hority to Accept Services Fromthe
Anerican Association of Retired
Persons/ Nati onal Retired Teachers
Associ ati on B-204326, July 26, 1982
(unpub.); To the Adm nistrator of Veterans
Affairs, 24 Conp. Gen. 314 (1944);To the
Chai rman of the Federal Trade Conmissign?
Conp. Gen. 810 (1928).

2. An enpl oyee cannot wai ve conpensation if the
pay is directed by statute, unless another
statute authorizes waiver. The Agency for
| nt er nati onal Devel opnent 57 Conp. Gen. 423
(1978) (AID enpl oyees could not waive
salaries); In the Matter of Waiver of
Conpensati on, General Services
Adm nistration 54 Conp. Gen. 393 (1974);To
the Director, Bureau of the Budget 27 Conp.
Gen. 194 (1947) (expert or consultant salary
may be waived); To the President, United
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States Civil Service Conm ssion 26 Conp.
Gen. 956 (1947).

3. Caveat: The acceptance of gratuitous
services may be an i nproper augnentation of
an appropriation if the work to be perforned
woul d nornally be performed by federal
enpl oyees. Conpare Community Work Experience
Program B-211079.2, January 2, 1987 (unpub.)
(augnent ati on woul d occur), w thSenior
Community Service Enpl oynent ProgramB-
222248, March 13, 1987 (unpub.) (augnentation
woul d not occur).

D. Vol untary Creditor Rule.

1. Avoluntary creditor is one who uses persona
funds to pay what it perceives to be a valid
obligation of the governnent.

2. As a general rule, recovery of such paynents
is barred.
a. Where a valid obligation of the

governnent arises, specific procedures
and nechani sns exi st to ensure that the
obligation is satisfied. To permt a
vol unteer to intervene in this process
would interfere with the governnent's
interest in seeing that its procedures
are followed. Bank of Bethesda 64
Conp. Gen. 467 (1985).

b. Recoverability of clainms. Lieutenant
Col onel Tommy B. Tonpki ns B-236330,
August 14, 1989 (unpub.);d ai m of
Bradl ey G Baxter, B-232686, Decenber 7,
1988 (unpub.); Irving M Mller, B-
210986, May 21, 1984 (unpub.);Gover L.
Mller, 62 Conp. Gen. 419 (1983);
Rei nbur senent of Personal Expenditures
by MIlitary Menber for Authorized
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Pur chases, B-195002, May 27, 1980, 80-2
CFD para. 242. Cains are recoverable
if:

(1) The claimnt shows a public
necessity;

(2) The underlying expenditure is
aut hori zed;

(3) The claimis for goods or services;
but see Rei nbursenent of Selective
Servi ce Enpl oyee for Paynent of
Fine, 70 Conp. Gen. 153 (1990);and

(4) The expenditure is not for a
personal use item

E. Passenger Carrier Use. 31 U S.C. § 1344.

1. An agency may expend funds for the
mai nt enance, operation, and repair of a
carrier only to the extent that such carrier
is used for official purposes. Violations of
this statute are not reportable as
antideficiency violations, but significant
sanctions do exist. See Felton v. Equal
Enpl oynent Opportunity Conmm ssion 820 F. 2d
391 (Fed. Gr. 1987); Canpbell v. Departnent
of Health and Human Services 40 MS.P.R 525
(1989); CGotshall v. Departnent of Air Force
37 MS.P.R 27 (1988); Lynch v. Departnent of
Justice, 32 MS. P.R 33 (1986).

2. The statute generally prohibits
transportation of individuals between their
hones and workplaces. 31 U S.C §
1344(a)(1). This prohibition applies to
nonappropriated fund instrunentalities. 31
US C § 1344 (g)(2)(J).Cf. Hone-to-Airport
Transportation 70 Conp. Gen. 196, (1991)

(use of governnment vehicle for transportation
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between honme and common carrier authorized in
conjunction with official travel).

3. The head of a federal agency may determ ne
that domcile-to-office transportation is
necessary in light of a clear and present
danger, energency condition, or conpelling
operational necessity. 31 U S.C. § 1344

(b) (8).

4. Transportation is considered "official" if it
is required for "field work" or is essenti al
to safe and efficient performnce of
intelligence, |aw enforcenent, or protective
service duties. 31 U S.C 8§ 1344(a)(2).

5. Overseas, mlitary personnel and famly
menbers may utilize governnment transportation
when public transportation is unsafe or
unaval l able. 10 U S.C. § 2637.

6. This statute does not govern the use of
governnent vehicles (leased or owned) when
governnent enpl oyees are in a tenporary duty
status. See Honme-to-work Transportation for
Anbassador Donal d Runsfel d B-210555. 5,
Decenber 8, 1983 (unpub.).

VI'1. SANCTI ONS FOR VI OLATI NG THE ANTI DEFI Cl ENCY ACT

A Adverse Personnel Actions. 31 U S.C 88 1349(a)
and 1518.

1. Oficers or enpl oyees who authorize or make
prohi bited obligations or expenditures shal
be subject to appropriate admnistrative
di sci pline, including suspension w thout pay
and renoval from office.
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2. Good faith or mistake of fact does not
relieve an individual fromresponsibility for
an antideficiency violation. G rcunstances
such as "a heavy workl oad at year end" or an
enpl oyee's "past exenplary record" generally
are relevant only in determning the
appropriate level of discipline, not in
det er mi ni ng whet her discipline should be
i nposed. AR 37-1, para. 7-8.

3. An officer or enployee who willfully uses or
aut hori zes the use of a governnent passenger
carrier for unofficial purposes or otherw se
violates 31 U S.C. §8 1344 shall be suspended
wi t hout pay for at | east one nonth.

Violators may also be sunmmarily renoved from
their jobs. 31 U S.C § 1349(b).

B. Crimnal Penalties. 31 U S.C. 88 1350, 1519.

1. Knowi ng and willful violations may result in
crimnal prosecution.

2. | f found guilty, punishnment may include a
$5,000 fine, two years inprisonnent, or both.
VII1. REPORTING AND | NVESTI GATI NG VI OLATIONS 31 U.S.C. 88§
1351, 1517; AR 37-1
A Fl ash Report. AR 37-1, para. 7-7, requires a

flash report within 15 working days of discovery
of the violation. The report includes:
1. Admi ni strative information

2. A brief, but conprehensive, statenent of
facts as known; and

3. The anticipated date for subm ssion of a
formal report.
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B. | nvesti gati ons.

1. The National Guard Bureau (NGB- ARZ) must
appoint a board of officers within 30 days of
di scovery of the alleged violation. Arny
i nvestigations are conducted under AR 15-6.

2. Because crim nal penalties exist for
vi ol ati ons of the Antideficiency Act,
responsi bl e individual s nmust be advi sed of
thelr rights.

3. The rights include those afforded under
Article 31, UCMJ, if applicable, and the
Fifth Anendnent. Additionally, if found
responsi bl e, an individual has a right to
review the report of investigatiomnd to
submt a statenment regarding the alleged
vi ol ati on.

C. Est abl i shing Responsibility.

1. Responsibility for a violation is fixed at
t he nonent that the inproper activity occurs,
e.g., overobligation, overexpenditure, etc.
AR 37-1, para. 7-6k.

2. A responsi ble party is the person who has
aut hori zed or created the overdistribution,
obligation, conmtnment, or expenditure in
guestion. Comranders, budget officers, or
finance officers should not be naned
automatically nmerely because of their
positions. Any investigation should "lead to
a specific determ nation of theone act that
caused the violation, and theone individual
who committed the act.” DoD Accounting
Manual 7220.9-M Chapter 21, para. E.5.b.

a. Generally, the responsible party will be
t he hi ghest ranking official in the
deci si on maki ng process who had either
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actual or constructive know edge of
preci sely what actions were takemand
the inpropriety or questionable nature
of such actions. Cf. To The Honorable
Dennis P. MAuliffe B-222048, February
10, 1987 (unpub.).

b. There will often be officials who had
knowl edge of one of the factors. The
person in the best position to prevent
the ultimate error, however, is the
hi ghest ranking official who was aware
of both factors.

C. | f an accounting error triggers a
viol ation, the person who nade the
accounting error will be responsible,
assum ng no other official should have
detected the m stake. DoD Accounting
Manual 7220.9-M Chapter 21, para.
E.4.c.

D. Reports to the President and Congress.

1. The head of the agency nust report to the
Presi dent and Congress whenever a violation
of 31 U S. C 88 1341(a), 1342, or 1517 is
di scovered. OB Cir. A-34, para. 32.2; DoD
Dir. 7200.1, Encl. 5, para. R AR 37-1, para.
7-6b, 7-6d.

2. Contents of the report.

a. Adm nistrative infornmation

b. Nat ure of the violation;

C. | dentification of the responsible
i ndi vi dual

d. Cause and circunstances of the
vi ol ati on;
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e. Admi ni strative discipline inposed;
f. Actions taken to correct the violation
g. Statement of the responsible individual.

| X. CONTRACTOR RECOVERY WHEN THE ACT IS VI OLATED
A. Recovery under the Contract.

1. A contract has been deened a nullity where
the contractor knew, or should have known, of
a funding limtation. Hooe v. United States
218 U. S. 322 (1910) (contract funded wth
specific appropriation).

2. I n other cases, where contractors were not
responsi ble for exceeding a statutory funding
l[imtation, the courts have been unwilling to

penal i ze them See, e.g., Ross Construction
v. United States 183 C&G. d. 694, 392 F.2d

984 (1968); Anthony P. Mller, Inc. v. United
States, 172 CG. d. 60, 348 F.2d 475 (1965).
Cf. Holly Corp., ASBCA No. 24975, 83-1 BCA
page 16, 327.

B. Quasi-Contractual Recovery. Even if a contract is
deened unenforceable or void, an inplied-in-I|aw
contract may exist, and a contractor may receive
conpensati on under the equitable theories of
quantum neruit (for services) or quantum val ebant
(for goods). 31 U S.C 8§ 3702;Prestex Inc. v.
United States 320 F.2d 367 (Ct. d. 1963);d aim
of Manchester Airport Authority for Rei nbursenent
of Gl Spill dean-up Expenses,B-221604, WMarch
16, 1987, 87-1 CPD para. 287;Departnent of Labor
62 Conp. Gen. 337 (1983).
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C. Referral of Clains to Congress. The GAO may refer
clainms that cannot be paid out of existing
appropriations to Congress. 31 U S.C 8§ 3702(d);
Canpanel |l a Construction Co., |nc. B-194135,
November 19, 1979, 79-2 CPD para. 361.

CONCLUSI ON
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